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Balance Billing: 

Why Does It Happen And Who Should Be Liable For Out-Of-Network Costs? 
 

ISSUE BASICS 
 

Balance Billing is the difference between a healthcare provider’s billed charges when there is no contractually discounted rate and the payments 

made by: 1) the patient through their deductible, coinsurance, copays; and 2) payments made by the healthcare insurer through their Maximum 

Allowable Reimbursement (MAR). Balance Billing only affects insured patients in Preferred Provider Organization (PPO) Health Plans who 

utilize health care providers outside of their network. A PPO maintains a network of providers with whom they have a mutually agreed upon, 

discounted rate, which is commonly referred to as the “in-network” rate. Whereas, an Out-Of-Network (OON) provider does not have any agreed 

upon, contractual rate with the PPO, which results in the provider billing their regular fees, which are not discounted, for services provided to the 

patient.  

 

Typically, a PPO will have a benefit for OON services where the carrier and the patient each pay a percentage of the provider’s billed charges. 

Common splits are 70/30 or 60/40 with the carrier paying the larger percentage; however, the PPO’s percentage is not based on the billed charges, 

but on their MAR. The MAR is a unilaterally determined, and typically unpublished, amount the PPO has decided in advance that it will pay for a 

particular service, usually much less than the actual billed charges.  The PPO applies the MAR to any bill received that is OON, and then pays its 

stated 60-70% of that already discounted amount. This results in significant underpayment to the provider, who is then left to try to collect the 

remainder of the balance from the patient.  
 

AN EXAMPLE USING STATE EMPLOYEE INSURANCE 

Consider the situation of Jane Doe, a state employee who goes to an “in-

network” hospital with her “in-network obstetrician.” She received 

paperwork from her hospital warning that some of her providers, 

including neonatologists, may not be in her network and will bill 

separately. After reviewing the State health insurer, United Health 

Select’s Medical Benefits Member Guide, and knowing she had already 

paid her maximum OON deductible that year, she assumes she will only 

be responsible for 40% coinsurance of any OON provider’s charges. 

Based on United Health Select’s Cost Estimator of a $1,000 neonatology 

bill, she expects to pay $400. However, when she received her bill from the neonatologist, it was $680.  

 

As you can see from the excerpt from the United Health Select’s Medical Benefit 

Member Guide (Table 1), the non-network benefit is a percentage coinsurance but it 

does not say of what – billed charges or MAR. Additionally, there is a caveat to the 

benefit under inpatient physician (emphasis added) which alerts the patient that they 

may need to “pay additional costs if treated by a non-network physician” but does not 

elaborate on what those costs may be.   
 

CURRENT PROVIDER DISCLOSURES AND PATIENT PROTECTIONS 

A balance bill most frequently surprises patients when it comes from a facility or 

hospital-based provider. Texas law requires hospitals to notify patients for planned 

procedures prior to admittance and all other patients are notified at admittance and after 

discharge that certain providers bill separately from the hospital. Likewise, health 

insurance companies in Texas are required to provide provider directories with lists of which providers are “in-network” and OON.  Further, many 

carriers have voluntarily provided cost estimators on their websites for their policyholders.  Facility-based providers are required to provide estimated 

costs to patients upon request. Yet, despite all of this, people may assume that all providers who work at an “in-network” facility are also “in-network” 

A Review of State Employee Out-Of-Network Benefits with HealthSelectSM 

 
2015 Plan Details In-Area  

 Network Non-Network 

 You Pay Plan Pays You Pay Plan Pays 

Deductible 
(per participant/family) 

$0  $500/$1,500  

Inpatient physician (per admission) 
You may have to pay additional costs if 
treated by a non-network physician 
during your hospital stay.  

20% 
Coinsurance 

80% 40% 
coinsurance, 
after you pay 
deductible 

60%, after you 
pay deductible 

Table 1: United Health Select, 2015 Medical Benefit Member Guide, 
http://healthselectoftexas.welcometouhc.com/assets/pdf/15187.UHC.ERS.WelcomeBrochure.Actives.2015.pdf, pp. 8-9 
 

State Employee Coverage in Example: 
 60/40 Coinsurance, $1,000 Charge 

 
What Patient Thinks: 

• Patient assumes her health plan will pay 60% of the charge: $600 

• Patient assumes her share is 40% of the billed charge: $400 

The Reality: 

• Insurer determines the value of the service (i.e. the MAR) should be no 

more than $534 and pays 60%: $320 

• Patient is responsible for the remainder of the $1,000 charge: $680 
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and are surprised by facility-based providers billing for balances the carrier has not paid.  After a balance bill has been received, Texas requires 

providers to forgive charity care, offer payment plans and requires mediation between the patient, carrier, and the provider or facility if the amount is 

over $500 – at the provider/facility and carrier’s expense. Additionally, federally prohibits providers from reporting patient debt to a credit agency until 

the debt is delinquent for two-years.  
 

HOW MUCH OF THE HEALTH INSURANCE MARKET DOES TEXAS LAWS IMPACT? 

The State of Texas regulates insurance carrier’s formation, operation, solvency, unfair insurance practices 

and to some limited extent health insurance plan benefits. Most health insurance benefit regulations are 

under the Federal Employee Retirement Income Security Act of 1974 (ERISA) and broadly preempt state 

regulations. The state has regulatory authority over government plans like ERS and TRS, church plans, 

educational organizations, excess benefit plans and plans fully funded by employers. ERISA plans are 

regulated by the U.S. Department of Labor’s Employee Benefit Security Administration (EBSA) while just 

19% of the commercial health insurance market in Texas is regulated by the Texas Department of 

Insurance. Within that regulated market, a full 70% are PPOs and another 5% is Exclusive Provider 

Organizations (EPOs) which have no out-of-network benefits except in emergency situations or when a 

network provider is not available.  Thus, three-quarters of the consumers which are in plans regulated by 

Texas may experience an out-of-network balance bill and will have access to the mediation provisions in 

Texas law. However, this is just 14% of the insured population in Texas since most are under ERISA plans.   

 

INADEQUATE NETWORKS 

Carriers have been purposely shifting the cost of health care onto patients through increased premiums, deductibles, and copays while 

simultaneously narrowing networks. They also mislead patients with inaccurate directories. Surveys done by the Texas Medical Association have 

found facility-based providers are listed incorrectly as in-network more than 50% of the time. This incorrect portrayal increases the likelihood of a 

patient receiving an out-of-network bill. Carriers have completely withdrawn PPO or EPO products from the Texas individual health plan market 

leaving consumers without insurance from their employer with only HMO plans. However, the enforcement actions available to TDI are greater for 

HMO or EPO plans than they are for PPOs. Under current Texas law, TDI has the express authority to conduct examinations of HMO or EPO plans. 

Currently, TDI receives only annual self-reported data of network adequacy by PPO plans. The required data is very limited. The plan is required to 

report the number of: (1) claims for out-of-network benefits, excluding claims paid at the preferred benefit coinsurance level; (2) claims for out-of-

network benefits that were paid at the preferred benefit coinsurance level; (3) complaints by non-preferred providers; (4) complaints by insureds 

relating to the dollar amount of the insurer's payment for basic benefits or concerning balance billing; (5) complaints by insureds relating to the 

availability of preferred providers; and (6) complaints by insureds relating to the accuracy of preferred provider listings. 
 

 

 

TSA Positions 

• TDI should be required to examine PPO plans annually with network adequacy exams at least once every two years. Require TDI to 

increase scrutiny of the network adequacy of insurers with the most mediation requests. 

 

• Existing or strengthened standards for network adequacy should be enforced and carriers should have a robust availability of essential 

facility providers in-network updated immediately. 

 

• Carriers should update their network directories at least weekly.  

 

• For planned procedures, patients need better disclosure of the policy coverage and which providers may treat them. Disclosure of a 

carrier’s determination for maximum allowable reimbursement should be disclosed and a patient should be provided a list of all providers 

which will be in a planned procedure and whether they are in or out-of-network.  

 

• Eliminating patient involvement in balance billing disputes eliminates transparency and education of the prices of health care from the 

patient and skews their utilization choices in the future.  

 

• Government should not be setting prices in a commercial market or interfering with the constitutional right to contract.  

 
Common Facility 

Providers 

Anesthesiologists 

Emergency Room Physicians 

Pathologists 

Radiologists 

Surgeons 

 

 


